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For Paſſing the Bill, for the better Determining of Cauſes in 
Bills of Review, Humbly offer 'd to: the Conſideration of 
the KING, Lords, and Commons tn Parliament 


- 


Aſſembled. 


| T is ſaid by Lambert Archeion fo.69. that though poſitive and written Laws, are generally good 
KF 2nd juſt; yer in regard no poſitive Law, that can be made, can be ſuch a perfect Rule, as thar 

ereby Juſtice Ly For Nur ont in all Caſes that may happen: cherefore Equity. is 

L added for belp in: ſome ſpecial Caſes... Bur ( as be. faith ſurcher ) if the Judge of: Equity 
ſhould take Juriſdiftion over aſl, and ar, (2 AR in every Complaint brought before: him, it 
might then come to paſs that a Beaſt ſho (bear Rule ; for ſo. Ariforle calls a Man whoſe judgment 
is not” reftrain'd by the Chain of the Law, for he will be carry'd away with unruly Afﬀections, 

' That there might be an exaCt Adminiſtration of Juſtice tothe SubjeCts of this Realm, by keeping 
both Law and Equity within their Bounds, the Judges of Equity. and the Jndges of Law had for- 
merly a good Underſtanding and Correſpondence with each other, and the Judges of Equity con- 
ſulred with the Jidges of Law, and were advis'd and direfted by them how to judge in Equity : And 
the Reaſon is apparent 3 for though the Judges of the Cranes Tom in the Courts of Cormmon-Law, 
are by their Oaths obliged to judge according to the ſtrift Rules of Law, to prevent Arbitrarineſs 
there: Yet when they are in Courts of Equity, and at Liberty to judge accordingly ; they -are the 
- beſt Judges of Equity, and,were always ſo accounted, as appears by what follows. 

When the King judged of Equity ini his ewn Perſon, it was Enacted, 28 E. 1. cap. 5, that the 
Chancellor and Juſtices of the Kings-Bench ſhould follow the King, and according to Lambert Ar- 
cheion fo. 58. that was, to the intent that the Juſtices ſhould inform him of the Law, and the Chan. 
cellor of Equity : That by a due conſideration of both, a tie Moderaqgjon and Supplement of the 
Common-Law might appear, and be made uſe of when occaſion required. 


, In the latter part of theStatute 4 H. 4. cop. 9. 2re theſe words, viz. In this Caſe, and in other Ca- | 


ſs, the Chancellor fhall have Power, by Authority of Parliament, calling to him ſuch Juſtices as 
ſhould pleaſe him, or the chief Baron of ghe Exchequer, if need were, to provide Remedy from 
time to rime by their Diſcretion. By which Statute he was not to do any thing alone, and of his 
own head, without the Concurrence of ſome of the Juſtices, though he was truſted with the choice 
of them, who they ſhould be, he ſhould call tobis Aſſiſtance. 

By a Petition of the.Commons in Parliament 3 H. 5. nv. 46, it is complained of, that the Judges 
of the Common-Law being forc'd to atrend in Chancery for the Examination of Matters there,and 
the Chavecery then i | with Marrers determinable at the Common-Law, it . gave ſo much 
' the mare occaſion to keep the Judges out of their own Courts, and therefore it was pray'd, thae 
every Man that ſued in Chancery for a Matter determinable at the Common - Law,ſhould forfeit 401, 
to the Party grieved ; which ſhews the Judges of the Common-Law were then a part of the Judi- 
cature of that Court. 

When the Parkin formerly referr'd any thing to the Chancellor to be detetmin'd, 'as ſome: 
times they did, he Was not to doit but by Advice of ſome of the Juſtices, as appears 3 H.5. Ret. Parl. 
14.49. Sothat it is very apparent, that the Judges of the Common-Law, ( then call'd Jalitices ). or 
ſome of them, were originally join'd with the Chancellor,in the Exerciſe of his Juriſdiction,and that 
it was never intended by che Conſtitution of the Government, that he alone ſhould exerciſe an ab- 


ſolute and arbitrary Power over the Common-Law by colour of Equity,and thisthe common Form 


of theDecrees of the Chancery ſeems to imply, which runs thus : It is Ordered and Decreed by 
the Lord Chancellor, &e. and by the Court of Chancery, that, &c. which words, and by the Court 
of Chancery, imply, there were ſome others to make up the Judicature there, befides the Chancellor 
or Keeper himſelf, and beſides the Maſters in Chancery, who though they fit there, never have 
any Vote in making a Decree, 


It ſeems that after the Judges of the Comtnon Law, deſiſted from giving a conſtant Attendance - 


in Chancery, they uſed to meet the Chancellor upon ſpecial occaſions in the Exchequer Chamber 
to Re-hear Cauſes, heard by himſelf, as appears by the Year-Books following, viz. 37 H.6. fel. 13. 
1bid. fol. 35. 36. 7 E. 4 fol. 15. 22 E. 4. fol. 67. 27 H.8. fol. 14. / | 

And ſometimes, inſtead of their fitting with the Chancellor in Chancery, to hear Cauſes Octginally, 
or meeting him to re-hear Cauſes, the King or Queen for the time being, us'd upon Petition tb them, 
to refer the Reviewing, or Examination of the Error or Injuſtice complair'd of in any Decree.to 


the Judges, as appears by RolP's 1ſt. Report, fol. 331, in the Caſe of Vawdry and Pannel, where 


it is faid to be affirm by the Lord Chief Juſtice Cook, that in the 42 Year of Queen Eliz. the then 

Lord Keeper , agreed it to be Law ; That if he Err'd in his Decree, the Queen might refer 
* It to the Judges to Redtifie, and accordingly there were many ſuch References in her Reign, and 
' In the Reign of King Fames, and King Charles the 1it. ſome to the Chancellox and fome of the 
Judges, and ſome to the Judges without the Chancellor, according to whoſe x e Chancel- 


r affirmd, and revers'd his Decree. * RU 6. 
In RolPs 2d. Reports, fol. 431. Ir isaffirnyd, That the Chancellor formetly ſene®the Judges of 
ed againſt the Common Law. | : 
Fr | In 


- the Common Law, to know when Equity ſhould be admitte 
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| | R-ſcrences to the Judges, upon Complaint againſt Chancery Decrees, the then Poy mm 
b to ſupply that Defect, "aid ordain amongſt other things, That Decrees in Chancery ſhould be Exa- 
mined and ReCtified, by Re-hearing the Cauſe by two Judges, out of each of the Three Common- 
| Law-Courts at Weſtminſter, though there were then three Commiſſioners: for the Cuſtody of the 
Great Seal, as now there are: which Ordinance fell to the Ground upon King Charles the Second's 
| Reftoration,” not but/rha the thing was good in ir elf, but for that. it was. made by an -unlawful 
Power ; and I preſhime, the Reaſon it was not confirm'd upon King Charles's Reſtoration, was, 
becafe ic might be reaſonably expected, char that King would have-granted the like References, 
npon Complaint of Error or [njuſtice in a Chancery Decree in the Interyals of Parliament, as his 
Iredeceflors had done; but ic could not be obtain'd, and being fo long diſugs'd, it is not like to 
9. had hereafter. _ | PER HT | | SEO : 
"Tr is very apparent, that until] after the Reſtoration of King Charles the Second, there was no 
known time in England, but there was forme Relief ro be had againſt'the Errors of the Chancery in 
the Tnrervals of Farliament, and that the Decrees of the Courr of Chancery were no more conclu- 
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: In the Exile of King Charles the Secahd, becauſe here was then no King that might make the like 


- 


7 


five withour the concurrence of others, than the Judgments of orher Courts; againſt which, there 
is a Relief provided in the Intervals of Parliament, either by Writ of Error, or by Delegates , and 
tliere appears no more Infallibility in the Judges of the Chancery, than in other Judges, and right- 
Iy to Alloreniri where Equity ought to take place againſt the Common-Law, is the greateſt diffi- 
q city of all, therefore it js conceived this Bill ought. to paſs into a Law. * 
; Ir hath been objected by ſome, Thar che determining of Reviews, as is propoſed by the Bill, will 
( be hindcrance to the Juriſdition of the Lords'in Parliamert, in point of Appeals, but if themat- 
, tet be well conſider'd, it cannot be thought fo nppn any good Reaſon; for it isnot long ſince, that 


® 


the Lords would receive any Appeals at all, before there had been a Review, and ifhaying Reviews, 
was no hindrance to Appeals, as Reviews were then had, the having of them after a better manner 


A | | thin formerly, can be nothing rhe more a hindrance. Shs | 

7 Ir is more convenient, that Reviews ſhould be derermin'd by others, than by thoſe that made the 
firſt Decree, or that thoſe that made the firſt Decree ſhould have any Hard, or Vote in determining ' 

j che-Review, becauſe it is not only natural for Men to be fond of their own Opinion, or Judgmenc 

"8 once given, but molt Men think it a diſparagement to them, ro have their Judgments queſtion'd, 

ſo that there can nothing be expected from thoſe that made the firſt Decree, bnt their endeavoursto 

/ 


. confirm it, and it is a Rule ſtrictly obſervedin the examinatien of the Errors of other Courts, that 
6 _ they that gave the firſt Judgment have no hand in examining the Errors thereof, except in Parlia- 
L ment, where the Errors of one Parhament, or Seſſion, are correfted by another, but that is of 
4 Neceſlicy , becauſe there can be no higher Court ,*and that Error ſhoyld never have hopes 

>; fo be for ever prevalent ; therefore it may be ſufficient,that thoſe that made the firſt Decree,may be 
P 


preſent, if they pleaſe, at the Review, to ſhew the Reafons why they made ſuch a Decree, bur 


Tight to have, | 
1 Decrees 4 quit: Mnen.....- 3 


TIEN Oorthe 


mon Law, aud Equity, for above 25 years, and from the obſervations he hath made, both from his Reading, and 1 
Practice, he doth fincerely, and from his Conſcience declare, That the Courſe propos'd by the Bill, is the eafieſt, and RS 
ſpecdieſt, the cheapeſt, and the ſureſt way, for the"People of England to have thar Equity that is fit to be had, and 

' withal, to preſerve their Laws, Liberties, and properties, from' being over-run, under the Colour of Equity, by Ar- 4 
hitrary Power, the Enemy of Humane Society ; and to preſerve them from being deprived of the Knowledge of what al 
is Law , of which to be deprived (of all others) is the: greateit Bondage that any People can be ſubje& too, | i 


Miſera ft: Servitus ubs jus eſt vagum aus Incognitum Cook 4, Juſt. 246. & 332. | | | Y 


